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R e :  - 
- - 

Dear :-lr . . . 

T h i s  i s  i n  r z s p o n s e  t o  y o u r  l e t t e r  
f i l e d  a p e t i t i o n  f o r  r e d e t e r r n i n z t i o n  of 1nsurbIlr;t: L 4 4 .  

asscs.ied f o r  t h e  p e r i o d  o f  1980  t h r m . l u h  1983 .  T h e  b e a r i n g  o n  
p e t i t i o n  i s  s c h e d u l e d  f o r  . On December  1 8 ,  

SqR7, a n  a s s e s s m e n t  i 3 e n t i f i e d  a s  R i i l i n q  No. was issued to 
f o r  1984  a n e  1935 .  I n  a l e t t e r  d a t e d  - I 

- a s k e d  t h a t  * t h i s  assessment ... he hea rd  a t  
t h e  S S I ! ~ ~  rlme a s  t h e  g r e e i u m  o n e  a n d  o n  t h e  same g r o u n d s . "  In a 
l e t t e r  ?ateA , S e n i o r  Tax A u d i t o r  
n o t i f i e d  ' that h i s  l e t t e r  was n o t  a c c e p t e d  a s  a p e t i t i o n  
f o r  r c 2 r t e r m l n a t i o n  hecause it was n o t  f i l e d  t i m e l y  (the e n v e l o p e  
i n  which i t  vas encloocC was p o s t m a r k e d  J a n u a r y  28 ,  1 9 8 5 ,  and i t  
was received by the ?~- .ard  on F e b r u a r y  1, 3.988). You no% ~ s k  US t 9  

r e c o n s i d e r  t h i s  d e c i c i o : ~ .  

T h e  s t a t u t c r y  r r o v i s i o n  r e g a r l i n g  f i n a l i t y  of S e f i c i e n c y  
ass~ssments is explicit: 

''An ins3re l :  .-..-:.ii::.st whom a d e f i c i e n c y  
a reecsner r t  iy mai:e i ? n d ~ c  SecLior. 1 2 4 2 4  o r  1 2 4 2 5  
may p e t i t i s 9  [Or redetermination of t h e  

' 

c e c i c i e n c v  . ?c : -csznen t  w i t h i n  30 days  a f t e r  
s,,,ice !~r.:h + h \ i n s a r e r  of the n o t i c e  t h e r e c f ,  
by f i l i n g  CuiLL t e S o a r 6  z a r i t t e n  p e t i t i o n  
s e t t i n g  f o r t  :.nc  rounds of o b j e c t i o n  t o  t h e  
d ~ f i c i e n r x !  65t&?mnt anA the c o r r e c t i o n  . 
. .. ... d B ,  - .. . kht\e$\w ti:e p$ \ i t ?nn  is f i l a d  x w i t h  

of  the p e t l t i o n  s h a l l  be .ileS 

a 



April 6, 1988 

"If a psti tlon for redet.c>rzinacion is not Eilc.5 
z.4ithj.n t h ~ +  gerioci prescr iSe2 by this aectiorl, 
t h e  deficiency assessmcs!: becomes final an< due 
and paysble at the expiration of that period." 
( R e v .  s - 3 x .  C ~ d e  S 12428 (ca~hasis a d d e < ) . )  

The notice of deficiency ?ssessment, Billing No. 
informe2 that a  nenalty woilld he  due if the assessment was 
not paid by ', 30 days after service of the 
assessment on , (See Rev. & T a x .  Code O 12632.) The notice 
further informed , that it would become final unless a 
petition for redetermination was filed prior to the date the 
psnalty attaci~es (i.e., January 18, 1988). The law and the notice 
are clezr on this issue. The amounts assessed, plus penalty and 
interest, are due and payable. There is no statutory authority 
for the Board to accept a petition for redetermination when it is 
not filed timely. 

You argue that it was reasonable for to conclude 
that all assessments would be incorporated into the originel 
petition for redetermination. There is absolutely no statutory 
authority for this conclusion. Furthermore, the notice of 
deficiency assessment was.explicit in this regard, and it would 
have been entirely unreasonable for to have made the 
conclusion you assert to have b e e n  reasonable. 

You. cite Bendix Corp, v. City of Los Angeles (1984) 150 
C . A . 3 d  921 in support of your argument. The court in Bendix 
allowed - -   la in tiff 

& 
to treat an amended complaint - for refund of 

taxes as relating back to the d a t e  of the filing of its original 
co~plftint under the specific f e c t s  of that case. Those facts are 
no t  present here, Also, ha2 the relation back doctrine not Seen 
applied in Bendix, the plaintiff would apparently have been unable 
to recover taxes paiG which it was clearly entitled to receive 
under the specific facts involvee. And, as you so aptly note, the 
court applied equitable principles. The branch of government 
havins the power to qtant such equitable refief is the judiciary. 
( S e e  City of Long Eeach v .  Mansell (1970) 3 C. 36 462, 496-97 . )  
As an executive agency, the Board lacks this power. (Cal. Const. 
Art. 111, S 3; FerGig v. State Personnel Board (1969) 71 C. 2d 96, 
103-104. ) 

is not even foreclosed from pursuing 
administrative relief, let alone judicisl relief. At this tine, 

-.: rnnst pzy the amc?!lrct d ~ i ?  l:ri.:'-r Filling t?o. 16117, It n a y  
then f i l e  a claim for refund. ( 9 ~ v .  b T a x .  C O ~ E  F 12977 et Seq.; 
If that claim is denied, it ney  t b c n  seek judicial relief. (Rev. 
& Tax. Code S 13131 !.?t ses.1 



I f  t.\c F931 q r n r ; t ?  : p e t i t i o n  fcl: r:.:;.:terrninati!.~n 
:+)?i - j 3 :  4: 

, 
' ch is :;~kJ.r?s\:l~ri : . r  ):earin2 :> > :?!I ,-:.-. . . facts . , "  

i n v o l , v z d  i n  S i l l i n s 7  .. . ... r 4 r p  - i : : ipn~. lce i ,  a t  ? a  5 j.gi-111; prorl.zi..i? 
th:?t Harbor's cl.~i.l:: !.'.:r r z f u n r !  c r1  Zillina lu'c. c.roulcf h e  
~ r a r ~ t c f i  a3.sc (ass!;;r:i !:c, zf ccarcc, t h a t  t h e  tax if pz..i4 and c l a i n  
p r g ~ e r l y  f i l e d ) .  - i q ~ l t l d  a l s ~  r e c o v e r  i n t e r z c t ,  cn any  
anollfits r e f u n d e d ,  c:.,z:scundc?2 r?a . i ly  from the durl :?a!-.<? of the t a x  
for the year for whicn the ovzrpay5ent x o u l d  have  h e e n  made. 
( R e v .  t T a x .  Code F 1 2 9 8 3 . )  

. . 

As n o t z d  is t h e  notice of deficiency assssament and  in 
I l r .  ' s letter, incurred a penalty by virtu5 of its 
failure to pay the assessment ~ d h e n  due. If Dslieves that 
i t s  failure w a s  d u e  to r e a s c n z ~ b l e  cause and to circumstances 
beyond its control, and occurred despite the exercis.e of ordinary 
care  and in the absence of willful neolect, should folio% 
tile procedure set forth in Revenu2 and Taxati~n Code section 3 . 2 6 3 6 .  

Sincerely, 

Tax Counsel 

DHL: JS 

cc: Er .  


